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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
COHEN, Judge: Respondent determ ned deficiencies in and
additions to petitioner's Federal incone taxes as foll ows:

Additions to Tax

Sec. Sec. Sec.
Year Defi ci ency 6653(b)(1)* 6653(b)(2)* 6654
1982 $38, 926 $19, 463 2 $3, 790
1983 49, 503 24,752 2 3,033
1984 45,510 22,755 2 2,861
1985 51, 467 25,734 2 2,949
1986 16, 945 12, 709 2 820

For 1986, secs. 6653(b) (1) (A and 6653(b)(1)(B)
respectively.
250 percent of the interest due on the deficiency.



Respondent' s anended answer asserted the delinquency and
negl i gence additions to tax under sections 6651 and 6653(a),
respectively, in the alternative to the fraud addition to tax.
Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions, the issues renmaining for decision are:
(1) Whether paynents received by petitioner constituted |oan
repaynments or constructive dividends; (2) whether paynents made
to petitioner's son constituted constructive dividends to
petitioner; (3) whether petitioner is liable for the fraud
addition to tax, or, in the alternative, for the delinquency and
negligence additions to tax; and (4) whether petitioner is liable

for the addition to tax for failure to pay estinated taxes.

FI NDI NGS OF FACT
Sone of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference. At the
time the petition was filed, petitioner resided in Mbile,
Al abama.
Petitioner graduated from high school and attended 2 years
of college. Petitioner worked in the finance industry before

entering the retail furniture business in 1960.
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During the years in issue, petitioner served as president
and principal operating officer of Furniture Barn, Inc. (FBIl).
Petitioner owned approximately 97 percent of the outstanding
stock of FBI. Petitioner did not receive a salary fromFB
during the years in issue. FBlI paid petitioner's personal
expenses, including food, household expenses, and other |iving
expenses. The follow ng amounts represent expenditures by FBI

for the personal benefit of petitioner:

Year Anpount

1982 $36, 511. 39
1983 53, 743. 85
1984 60, 469. 07
1985 54, 681. 48
1986 33,599. 64

Petitioner al so used corporate assets for personal purposes
during the years in issue.

Petitioner's son, John B. Mathers, Jr. (Mathers, Jr.),
wor ked at FBI in sales nmanagenent and served as vice president.
He received a salary fromFBI for his services. During the years
in issue, Mathers, Jr. wote nunerous checks fromthe FBlI account
to pay his personal expenses. Petitioner had know edge of at
| east sonme of these checks. Petitioner had control over the
check witing of Mathers, Jr. but did not require Mathers, Jr. to
get approval before witing checks for his personal benefit.
Petitioner never told Mathers, Jr. that he was taking too nuch
money out of FBI. On previous occasions, petitioner had hel ped

Mat hers, Jr. through financially difficult tines.
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The followi ng amounts were paid by FBI solely for the

personal benefit of Mathers, Jr.:

Year Anpount

1982 $28, 947. 29
1983 25, 811. 92
1984 18, 363. 25
1985 25, 667. 61
1986 9, 269. 58

The parties have stipulated that, if any of the amobunts paid by
FBI for the personal benefit of petitioner or Mathers, Jr. are
taxabl e to petitioner, they constitute constructive dividends
from FBI .

Petitioner was audited in the 1960's. 1In 1972, this Court
deci ded that he had unreported taxable incone in 1964; an opinion

was rendered as Mathers v. Conmm ssioner, 57 T.C. 666 (1972).

Petitioner did not file individual Federal inconme tax returns for
any year from 1974 through 1986. In |ate 1983, the Internal
Revenue Service began an audit of petitioner. After the initial
interview, it becane apparent that FBlI was the source of
petitioner's funds. The audit expanded to include FBI as well as
petitioner. Because of petitioner's failure to keep personal

i ncone records, it was necessary to use the FBI records to
reconstruct petitioner's incone. Petitioner was given tinme to
organi ze the records of FBI and to file anended returns for FB
for the years in issue. The audit took 4 years to conplete

because of the lack of financial records for petitioner and FBI
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During the investigation, petitioner denied having incone
from wages, dividends, sales of assets, gifts, or inheritances.
Petitioner represented at one point that his average cash on hand
was $100, but later represented that he had up to $10,000 cash in
a safe in his house. Petitioner indicated to the investigating
agents that his source of funds was the repaynent of | oans he
made to FBI sone years earlier. Petitioner asserted to the
agents that the |l oans were nmade to FBlI out of proceeds he
received fromsales of several furniture stores during the late
1960's and early 1970's. During the audit, petitioner did not
produce any docunentary evidence, such as prom ssory notes or
repaynment schedules, to verify his claimof such |oans to FBI

Petitioner prepared and filed Federal incone tax returns for
FBI from 1982 to 1985. The 1982 and 1984 returns were each filed
approximately 1 year late. The corporate returns did not report
any conpensation paid to officers or dividends paid to
shar ehol ders, although Mathers, Jr. was an officer and received a
salary fromthe corporation

Schedule L of Form 1120, U.S. Corporation Inconme Tax Return,
on the FBI returns set forth balances in the "Loans from
st ockhol ders” entry and in the "Mrtgages, notes, bonds payabl e
in 1 year or nore" entry (collectively referred to as |oans from
st ockhol ders) between 1982 and 1985, which allegedly represented
the I oans made to FBI by petitioner. The bal ances shown

decreased, however, by only $36, 000 between 1982 and 1985. This



- 6 -
decrease did not reflect the anpunt of petitioner's personal
expenses, totaling approximtely $239, 000, that were paid by FBI
over the sanme tinme period.

After neeting with the agents assigned to his case,
petitioner sought assistance froman accountant, G Marshal
Burden (Burden), in preparing anmended returns for FBlI. Burden
relied on the prior FBI returns prepared by petitioner to arrive
at the beginning | oans from st ockhol ders bal ance on the anended
returns. Petitioner possessed no other docunents to substantiate
the alleged |l oans. The |oans from stockhol ders bal ance shown on
t he amended returns declined in accordance with the FBI paynent
of the personal expenses of both petitioner and Mathers, Jr. In
June 1989, Burden filed further anmended returns to elimnate the
allocation to the | oans from stockhol ders bal ance of Mathers,

Jr."'s personal expense paynents in prior years.

OPI NI ON

Petitioner contends that the amounts he received fromFB
were in repaynent of |oans he nade to FBI, and, therefore, those
anounts are not taxable to him He clains that he had no
obligation to file tax returns for the years in issue because he
had no taxabl e i ncone.

Respondent contends that the paynents from FBlI for the
benefit of petitioner and his son constituted constructive
di vidends and are taxable to petitioner. Respondent further

argues that petitioner knew that these paynents were inconme to



- 7 -
himand that his failure to file income tax returns reporting
that inconme and to pay tax on the incone are due to fraud.

The issues of taxability of the paynments and fraud turn on
the credibility of petitioner's claimthat the disbursenents on
hi s behalf were repaynents to himof |oans previously made to the
corporation. Petitioner's contentions in the context of this
case are sinply not credible. He presented no contenporaneous
docunentation that the distributions for his benefit during the

years in issue were intended to be repaynents of |oans.

Paynents for the Benefit of Petitioner

At trial, the evidence introduced by petitioner consisted
primarily of his uncorroborated testinony. W are not required
to accept petitioner's testinony that is inprobable or vague.

See Ceiger v. Conm ssioner, 440 F.2d 688, 689-690 (9th G

1971), affg. T.C. Meno. 1969-159. His testinony is contradicted
by the mnimal records that he created. The Federal incone tax
returns prepared by petitioner for FBI do not show a

cont enporaneous intent to treat the paynents from FBl as | oan
repaynents. From January 1, 1980, to Decenber 31, 1985,
petitioner showed a reduction of only $36,000 in the | oans from
stockhol ders entry on the returns he prepared for FBlI, while
paynments by FBI for petitioner's sole benefit totaled

approxi mately $239,000 for the same period. Larger adjustnents
to the |l oans from stockhol ders bal ance were not reflected until

t he anended returns were prepared and filed by Burden after the
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audit began. Burden relied solely on the prior returns, prepared
by petitioner, in arriving at the begi nning | oans from
st ockhol ders entry he used in preparing the anmended returns. No
ot her docunentation, such as prom ssory notes or repaynent
schedul es, was available to verify the existence of such | oans.
Petitioner, with prior experience in the finance industry,
understood the inportance of documenting |loans, if indeed |oans
existed. Attenpts by petitioner to characterize retroactively
the paynents he received as | oan repaynents are not credible.

See Noble v. Comm ssioner, 368 F.2d 439 (9th Cr. 1966), affg.

T.C. Meno. 1965-84.
We concl ude, therefore, that the paynents fromFBI to

petitioner were not | oan repaynents. See Reis v. Conm Ssioner,

T.C. Meno. 1995-231; Cordes v. Commi ssioner, T.C Meno. 1994-377.

Pursuant to the parties' stipulation, the paynents for the

personal benefit of petitioner are constructive dividends.

Paynents for the Benefit of Mthers, Jr.

"The power to dispose of incone is the equival ent of
ownership of it. The exercise of that power to procure the
paynment of income to another is the enjoynent, and hence the
realization, of the inconme by himwho exercises it." Helvering
v. Horst, 311 U. S. 112, 118 (1940). The assignnent of incone
princi pl e has been extended to situations such as this instance
where one with a controlling interest in the corporation has the

power to direct corporate funds to another. See G een v. United
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States, 460 F.2d 412, 419 (5th Cr. 1972); Sammons v. United

States, 433 F.2d 728, 730 (5th Cr. 1970). To determ ne whet her
petitioner should be taxed on the receipt of FBlI funds by

Mat hers, Jr., we take into account "whether the taxpayer has
exerci sed substantial influence over the corporate action whose

tax consequences are at issue." Geen v. United States, supra at

420.

Petitioner, as president and 97-percent sharehol der in FBI
had the power to control the distribution of FBI funds.
Petitioner admtted that he had control over the FBI checking
account. Petitioner possessed the power to require Mathers, Jr.
to stop witing personal expense checks on the FBI account.
Petitioner chose not to use this power. |Instead, petitioner
furni shed Mathers, Jr. with conplete access to FBI funds and
knowi ngly permtted Mathers, Jr.'s use of those funds for his
per sonal expenses.

The facts of this case are simlar to the situation

presented in Nicholls, North, Buse Co. v. Conm ssioner, 56 T.C

1225 (1971). In that case, the taxpayer was president and 50-
percent shareholder in a corporation. The taxpayer played a very
inportant role in the corporation's acquisition of a boat.

H s sons, with his know edge, frequently used the boat for

nonbusi ness purposes. The Court found that the taxpayer received
a constructive dividend fromthe use of the boat by his sons,

because he "was in conplete control of the events". 1d. at 1240.



- 10 -
Here, too, petitioner must include in incone those anmounts that

FBI paid for the personal benefit of Mathers, Jr.

Fraud

The addition to tax in the case of fraud is a civil sanction
provided primarily as a safeguard for the protection of the
revenue and to reinburse the Governnment for the heavy expense of
investigation and the loss resulting fromthe taxpayer's fraud.

Hel vering v. Mtchell, 303 U S. 391, 401 (1938). For 1982, 1983,

1984, and 1985, section 6653(b)(1) provides for an addition to
tax equal to 50 percent of the entire underpaynent when any part
of an underpaynent is due to fraud, and section 6653(b)(2)
provides for an addition to tax equal to 50 percent of the
i nterest payabl e under section 6601 for that portion of the
under paynment that is attributable to fraud. For 1986, section
6653(b) (1) (A) provides for an addition to tax equal to 75 percent
of the underpaynent attributable to fraud, and section
6653(b)(1)(B) provides for an addition to tax equal to 50 percent
of the interest payabl e under section 6601 for that portion that
is attributable to fraud.

Respondent has the burden of proving, by clear and
convi nci ng evidence, that sone part of an underpaynent for each
year was due to fraud. Sec. 7454(a); Rule 142(b). For 1982,
1983, 1984, and 1985, respondent nust prove the specific portion
of the underpaynent of tax attributable to fraud for purposes of

section 6653(b)(2). For 1986, section 6653(b)(2), provides:
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(2) Determnation of portion attributable to
fraud.--If the Secretary establishes that any
portion of an underpaynent is attributable to
fraud, the entire underpaynent shall be treated as
attributable to fraud, except with respect to any
portion of the underpaynment which the taxpayer
established is not attributable to fraud.

In regard to proving an under paynent due to fraud, respondent
cannot rely on petitioner's failure to satisfy his burden of

proof as to the deficiency. See D Leo v. Conm ssioner, 96 T.C

858, 873 (1991), affd. 959 F.2d 16 (2d G r. 1992).

Respondent's burden with respect to fraudulent intent is net
if it is shown that the taxpayer intended to conceal, m slead, or
ot herw se prevent the collection of taxes known to be ow ng.

Stoltzfus v. United States, 398 F.2d 1002, 1004 (3d Gr. 1968);

Webb v. Comm ssioner, 394 F.2d 366, 377 (5th Gr. 1968), affg.

T.C. Meno. 1966-81. The existence of fraud is a question of fact
to be resolved upon consideration of the entire record. ] ewski

v. Comm ssioner, 67 T.C 181, 199 (1976), affd. w thout published

opinion 578 F.2d 1383 (8th Cr. 1978). Fraud wll never be

presuned. Beaver v. Comm ssioner, 55 T.C 85, 92 (1970). Fraud

may, however, be proved by circunstantial evidence because direct
proof of the taxpayer's intent is rarely available. The
taxpayer's entire course of conduct may establish the requisite

fraudul ent intent. Stone v. Conmi ssioner, 56 T.C. 213, 223-224

(1971); O suki_v. Comm ssioner, 53 T.C. 96, 105-106 (1969).
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The failure to file tax returns, w thout nore, is not

concl usive proof of fraud; such om ssion may be consistent with a

state of mnd other than the intention and expectation of

defeating the paynent of taxes. Stoltzfus v. United States,

supra; Crillo v. Conmm ssioner, 314 F.2d 478, 482 (3d G r. 1963),

affg. in part and revg. in part T.C. Meno. 1961-192; Kotmair v.

Commi ssioner, 86 T.C 1253 (1986). Failure to file, however, may

be considered in connection with other facts in determ ning
whet her an under paynent of tax is due to fraud.

Citing Ni edringhaus v. Comm ssioner, 99 T.C 202, 211

(1992), respondent relies here on various indicia of fraud in
addition to failure to file tax returns, including understatenent
of incone, inadequate records, inplausible or inconsistent

expl anati ons of behavior, conceal ment of assets, and failure to
make estimated tax paynents. |In this case, however, all of those
factors depend on the validity of petitioner's contention that
the distributions fromthe corporation for his benefit were
repaynments of |oans and on his alleged good-faith belief that he,
therefore, did not have any taxable inconme and was not required
to file returns. For various reasons, we conclude that
petitioner's explanations with respect to the purported |oans are
so inplausible that we are convinced that his failure to file
returns and report the inconme reflected in the distributions from

the corporation for his benefit was due to fraud.
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First, as indicated above, petitioner's contention that the
di stributions represented | oan repaynents to himis unsupported
by any i ndependent evidence and is contradicted by the corporate
tax returns that he prepared and filed. Second, in view of his
busi ness experience, it is not credible that he believed that
over a period of 13 years he could w thdraw substantial suns of
money fromthe corporation for his |living expenses, report no
incone fromthe services that he performed on behalf of the
corporation or dividends fromthe corporation, and have no incone
tax liability and no obligation to file tax returns. His
position in this regard is too untenable to be believed.

Petitioner also had experience in this Court, as reflected
in an opinion rendered not |ong before he comenced his pattern

of failing to file returns. See Mathers v. Comm ssioner, 57 T.C

666 (1972). Petitioner apparently was sufficiently know edgeabl e
to prepare the corporate tax returns, and he has not suggested
that he relied on any professional advice that he had no
obligation to file individual returns. Under these

circunst ances, the use of the corporation to pay his personal

expenses is clear and convincing evidence of fraud. See Benes v.

Commi ssioner, 42 T.C 358, 384 (1964), affd. 355 F.2d 929 (6th

Cr. 1966); Hedlund v. Comm ssioner, T.C Meno. 1993-455; Kahrahb

Restaurant, Inc. v. Commi ssioner, T.C Meno. 1992-263.

We are convinced that petitioner underpaid taxes due for the

years in issue when he failed to report as incone the



- 14 -
distributions fromthe corporation for his benefit; that he knew
that these distributions were income to him and that his failure
to file returns, to report the incone, and to pay tax on that

i ncone was due to fraud. Therefore, respondent has established

t hese el enents by clear and convincing evidence, and the
additions to tax under section 6653(b)(1) for 1982, 1983, 1984,
and 1985 and under section 6653(b)(1)(A) and (B) for 1986 wll be
sust ai ned.

It is not clear, however, that petitioner knew or shoul d
have known that the paynments withdrawn fromthe corporation by
his son woul d be taxable to himas constructive dividends. Wth
respect to those anounts for 1982, 1983, 1984, and 1985,
respondent has not satisfied her burden of proving that
petitioner's failure to report the anobunts paid for his son and
to pay tax on themwas due to fraud. Therefore, we do not
sustain the 50 percent of the interest portion attributable to
t hose paynments under section 6653(b)(2) for those years. See

Franklin v. Comm ssioner, T.C. Menp. 1993-184. On the other

hand, petitioner has not satisfied his burden of proving, for
1986, that the om ssions with respect to distributions for the
benefit of his son were not due to fraud. See sec. 6653(b)(2),
guot ed above.

Because we have uphel d respondent's determ nation with
respect to the additions to tax for fraud, we need not address

the alternative additions to tax for negligence and for failure
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to file returns. Qur determnations with respect to fraud,
however, necessarily reject any argunent that the failure to file
returns was due to reasonabl e cause or that the underpaynents of

tax were not at |east due to negligence.

Section 6654 Addition to Tax

Respondent al so determ ned that petitioner is liable for the
addition to tax under section 6654 for the years in issue.
Section 6654 provides an addition to tax for failure to make
tinmely and sufficient paynents of estinmated tax.

Petitioner argues that, because he did not have taxable
incone for any of the years in issue, he was not required to pay
estimated taxes. W have determ ned, however, that petitioner
had taxabl e incone during the years in issue.

The section 6654 addition to tax is mandatory unl ess
petitioner can place hinself within one of the conputational

exceptions provided by section 6654. G osshandler v.

Comm ssioner, 75 T.C. 1, 20-21 (1980). None of the exceptions of

section 6654(d) for 1982, 1983, and 1984, or section 6654(e) for
1985 and 1986, apply in this instance.

Petitioner has further asserted that the inposition of this
addition to tax would be inequitable in this case because he had
an "honest" belief that he did not have taxable incone during the
years in issue. "This section has no provision relating to

reasonabl e cause and lack of willful neglect. It is mandatory

and extenuating circunstances are irrelevant.” Estate of Ruben
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v. Comm ssioner, 33 T.C 1071, 1072 (1960). Accordingly, we

sustain respondent's determ nation on this issue.

To reflect the foregoing and concessions of the parties,

Deci sion will be entered

under Rul e 155.




